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1. What is the relevant legislative
framework?
Section 1 of the Act against Restraints of Competition
(GWB) essentially corresponds to Article 101(1) of the
Treaty on the Functioning of the European Union (TFEU)
in its wording and scope. It prohibits agreements
between undertakings, decisions by associations of
undertakings and concerted practices which have as
their object or eﬀect the prevention, restriction or
distortion of competition.
Section 2 GWB matches Article 101(3) TFEU and
contains an exception to the general prohibition. It
declares cartels legal if they:
contribute to improving the production or
distribution of goods or to promoting technical
or economic progress, while allowing
consumers a fair share of the resulting
beneﬁt;
do not impose on the undertakings concerned
restrictions which are not indispensable to the
attainment of these objectives;
do not grant such undertakings the possibility
to eliminate competition for a substantial part
of the products concerned.
Sector-speciﬁc regulations can be found in Sections 28
to 31b GWB with regard to agriculture, the energy
industry, the press and water management contracts.

2. To establish an infringement, does there
need to have been an eﬀect on the
market?
Cartel conduct can constitute an infringement
irrespective of whether it had an anticompetitive eﬀect
on the market.

3. Does the law apply to conduct that
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occurs outside the jurisdiction?
Pursuant to Section 185(2) GWB, the GWB applies to all
restrictions of competition that have an eﬀect in
Germany, irrespective of where an undertaking involved
in an infringement has its registered oﬃce and whether
the infringement was committed inside or outside
Germany.

4. Which authorities can investigate
cartels?
The relevant authority for the prosecution of cartels in
Germany is the Bundeskartellamt (Federal Cartel Oﬃce,
FCO). The FCO is an independent higher federal
authority under responsibility of the Federal Ministry for
Economic Aﬀairs and Energy.
In addition, there are cartel oﬃces in the individual
federal states (Landeskartellbehörden). Their jurisdiction
is given if the eﬀect of the conduct in question does not
extend beyond the territory of a federal state and
neither the FCO nor the Federal Ministry for Economic
Aﬀairs and Energy is responsible.

5. What are the key steps in a cartel
investigation?
Until recently, about half of all cartel ﬁne proceedings of
the FCO were triggered by leniency applications. In the
last two years, the number of leniency applications has
declined signiﬁcantly. Another way in which cartel
investigation proceedings are triggered regularly is
through (anonymous) tips/complaints from aﬀected
companies or individuals. The FCO has set up a special
online tool through which anonymous information can be
submitted.
If the competition authority decides to pursue the case
presented in the leniency application or by (anonymous)
tips or complaints, it will initiate formal proceedings and
inform the accused parties thereof.
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Formal proceedings include, the search of the premises
of undertakings and/or persons involved in the alleged
conduct. Moreover, the competition authority may also
investigate the facts in other ways, e.g. by sending
requests for information or by interviewing persons
involved in the alleged conduct. Such interviews are
often also conducted after a search to further investigate
the facts.
After a ﬁrst review of the results of the investigation the
FCO is regularly approaching the defendants, giving
them a rough summary of the current state of the
investigation and providing the possibility of a
settlement to rapidly end up proceedings.
If such an early settlement is not reached, the
competition authority will inform the defendants of its
ﬁndings in a so-called “letter of accusation” after the
preliminary investigations have been completed. The
parties may then comment on this letter. The
proceedings are concluded by the competition authority
issuing a written ﬁne notice or sending a letter of
discontinuance. It can also simply close the investigation
de facto. An appeal against the ﬁne notice is possible
before the Düsseldorf Higher Regional Court.
There is no speciﬁc time frame for a cartel investigation.

6. What are the key investigative powers
that are available to the relevant
authorities?
Request for information
The competition authority is entitled to demand that
undertakings, i.e. their owners or representatives,
provide information and hand over documents within a
reasonable period of time. The obligation extends to all
information and documents accessible to the
undertaking.
The general right of individuals to refuse to provide
information does not apply if the information only gives
rise to the risk of prosecution in ﬁne proceedings by the
competition authority and the FCO issues a so-called
non-prosecution commitment.
Dawn raids
In order to investigate a matter, the competition
authority may also search business and private premises
of suspects as well as suspects themselves if it is to be
assumed that documents relevant to evidence are
located there and a search warrant can be presented.
The search of premises covers all books and business
records regardless of the form in which they exist or are
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stored. The authority must be granted unrestricted
access to all information accessible. In the course of the
search, information that could provide access to
evidence, as well as explanations of facts or documents
related to the subject matter and purpose of the search,
shall be made available without restriction. The FCO is
entitled to seize relevant documents and also ITasservates in due course. Again, the right to refuse to
provide information does not apply if the information
only gives rise to the risk of prosecution in ﬁne
proceedings by the competition authority and the FCO
issues a non-prosecution commitment.
Since January 2021, the competition authority is also
entitled to inspect business documents of undertakings
and associations of undertakings within normal business
hours, even without a search warrant, on the basis of a
decision of the FCO with its President’s consent. The
owners of the undertakings and their representatives are
obliged to submit business documents for inspection and
examination.
Witness Testimonies
The competition authority is also entitled to question
witnesses. Witnesses are in principle obliged to testify.
There is no right to refuse to provide information if
obtaining the information by other means is signiﬁcantly
more diﬃcult or cannot be expected. However, a witness
can refuse to testify to questions if the testimony puts
him or a relative at risk of criminal prosecution. False
testimony by a witness may constitute a criminal
oﬀence.

7. On what grounds can legal privilege be
invoked to withhold the production of
certain documents in the context of a
request by the relevant authorities?
Records of the defence lawyer as well as written
communication between him and the accused are legally
privileged and may not be seized by the competition
authorities as long as they are in the possession of the
defence lawyer. However, this does not apply to in-house
lawyers. It should also be noted that the German
lawyer’s privilege generally only applies in a situation
where the lawyer, who must be admitted to the German
bar, has (already) been mandated to defend the client in
the competition law proceedings concerning the speciﬁc
investigative measure. It therefore does not apply to the
case where the legal counsel is only generally mandated
to conduct internal investigations or to consultations that
took place before proceedings are initiated.
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b. not disclose the intended
leniency application or
its intended content,
except of disclosure to
other competition
authorities.

8. What are the conditions for a granting of
full immunity? What evidence does the
applicant need to provide? Is a formal
admission required?
With the 10th amendment to the GWB, the leniency
programme, which was developed as an administrative
practice, has been legally anchored in Sections 81h to
81n GWB.
A cartel participant is granted full immunity under the
leniency rules if it is the ﬁrst to submit evidence that
enables the competition authority to obtain a search
warrant for the ﬁrst time. The applicant must
1. disclose its knowledge of the cartel
and its participation in it and
cooperate fully in the clariﬁcation
of the facts;
2. terminate its participation in the
cartel immediately after ﬁling the
leniency application, unless the
competition authority orders
otherwise;
3. comply with the duty to cooperate
seriously, continuously and
expeditiously vis-à-vis all cartel
participants; this includes in
particular that it
a. promptly provides all
information about and
evidence of the cartel to
which it has access,
b. answer any question
which may help to
establish the facts,
c. ensure that members of
the supervisory and
management bodies and
other employees are
available for
questioning;
d. does not destroy, falsify
or suppress information
about and evidence of
the cartel; and
e. does not disclose the
fact of making a leniency
application or its
content;
4. while considering making the
leniency application,
a. not destroy, falsify or
suppress information
about or evidence of the
cartel; and
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Full immunity from ﬁnes is not granted to those
companies that coerced others to participate in the
cartel.

9. What level of leniency, if any, is
available to subsequent applicants and
what are the eligibility conditions?
With regard to a leniency applicant who does not meet
the criteria for full immunity (see above), the FCO may
reduce the ﬁne if the applicant
1. fulﬁls the requirements mentioned under 3.1
1. to 4. above and
2. submits evidence of the cartel which, with
regard to the proof of the oﬀence, has a
signiﬁcant added value compared to the
information and evidence already available to
the competition authority.
The actual amount of the reduction in ﬁnes depends on
the order of the applications and on the value of the
contributions to the investigation.

10. Are markers available and, if so, in
what circumstances?
A cartel participant may approach the FCO to ﬁrst
declare its willingness to cooperate (marker) in order to
be ranked in the order in which leniency applications are
received. A marker shall contain at least the following
information:
1.
2.
3.
4.

the name and address of the applicant,
the names of the other cartel participants,
the products and areas aﬀected,
the duration and the nature of the oﬀence,
and
5. information on any previous or any future
leniency applications in connection with the
cartel to other competition authorities, other
European competition authorities or other
foreign competition authorities.
A marker can be set verbally or in writing, in German or
English.
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11. What is required of immunity/leniency
applicants in terms of ongoing cooperation
with the relevant authorities?

regulation for this. The authority decides at its own
discretion which cases are suitable for settlement and
whether or not to conclude a settlement.

The ongoing cooperation requires that the leniency
applicant provides further information on the alleged
infringement if this information comes to his knowledge
during the FCO’s investigation. The applicant should also
provide further documents or statements if requested by
the FCO.

A mandatory part of a settlement with the FCO is the
description of the oﬀence as well as information on
circumstances relevant for the assessment of the ﬁne. In
addition, the facts of the case must be acknowledged as
true and the ﬁne must be accepted up to the amount of
the proposed ﬁne. This does not constitute a confession,
as the legal assessment of the facts to be admitted does
not have to be conﬁrmed. With the declaration, the
person making the declaration also does not waive his
right to object.

In the context of cooperation, the applicant must keep
its cooperation with the FCO conﬁdential until the
authority releases it from this obligation.
In addition, the applicant must terminate its participation
in the cartel upon request by the FCO.

12. Does the grant of immunity/leniency
extend to immunity from criminal
prosecution (if any) for current/former
employees and directors?
Immunity granted to a company under the FCO’s
leniency programme does not result in immunity from
prosecution for a criminal or regulatory oﬀence for the
company’s employees and directors.
The FCO is not authorised to make any commitments
with regard to possible criminal prosecution. However, in
most cases, the prosecuting authorities refrain from
further prosecution if the position as a state witness or
bonus applicant is disclosed.

13. Is there an ‘amnesty plus’ programme?
An “amnesty plus” programme does not exist in
Germany. The only relief for a leniency applicant who
has been oﬀered full immunity from ﬁnes is that there is
limited joint and several liability with other cartel
participants in any subsequent damages proceedings.
This means that this person is in principle only liable to
his own customers or suppliers for the damages they
suﬀered as a result of the cartel (but not limited to his
own supplies).

14. Does the investigating authority have
the ability to enter into a settlement
agreement or plea bargain and, if so, what
is the process for doing so?
The FCO can conclude settlements for the amicable
termination of cartel proceedings. There is no statutory
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In the absence of legal regulations, there are no formal
requirements for the settlement procedure. Both the
authority and the accused can initiate settlement talks.
They begin regularly after the competition authority has
viewed the evidence and obtained at least a rough
overview of the case. Provided the accused is prepared
to settle, the FCO informs the accused of the facts of the
case, grants (at least partial) access to the ﬁle, hears
him and oﬀers the prospect of a maximum ﬁne. As a
rule, the authority will not exceed the maximum ﬁne,
even if the settlement is not reached and the
proceedings end with a comprehensive ﬁne notice.
Experience shows that the accused has the greatest
inﬂuence on the amount of the ﬁne at this point in the
proceedings.
Once an agreement on the facts of the case and an
appropriate ﬁne has been found, a proposal for a
settlement statement is submitted with a summary of
the results of the investigation. Changes to the content
of the settlement statement are only possible with
diﬃculty. The settlement negotiations are recorded in
the FCO’s ﬁle. The defendant’s settlement declaration
must be signed by the defendant or the defendant’s
legal representative. No court approval is required for it
to enter into force.
Finally, the settlement procedure is oﬃcially concluded
with the issuing of a so-called summary notice, only
containing brief information about the case. Since the
summary notice is not very informative with regard to
the details of the infringement, potential plaintiﬀs for
damages can only gather little information from this
notice.
Hybrid settlements are also possible in principle in
Germany. However, experience shows that the FCO
often strives to coordinate settlement proceedings in
terms of time.
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15. What are the key pros and cons for a
party that is considering entering into
settlement?
A settlement agreement can make sense for various
reasons:
It leads to a reduction of the ﬁne by up to 10%. If the
ﬁne is also reduced due to a leniency application, the
settlement reduction is deducted from the amount of the
reduced ﬁne. Furthermore, own costs can be saved due
to a faster termination of proceedings. Finally, a
settlement can also be advantageous with regard to
possible damage claims by third parties, as the summary
notice contains signiﬁcantly less information than the
comprehensive ﬁne notice.
Next to that, a settlement creates legal certainty for the
accused. Furthermore, it can also make sense for
reasons of negotiation tactics: within the talks with the
authority, the amount of the ﬁne or the scope of the
accusation might be reduced.
A settlement does not restrict the accused’s right to
appeal. In the event of an appeal, however, the FCO will
withdraw the summary notice and issue a
comprehensive ﬁne notice instead.
But, there are also some major disadvantages to be
considered when concluding a settlement:With a
settlement the accused waives essential procedural and
defence rights (e.g. inspection of the complete
investigation ﬁle). The admission of the facts
substantiating the cartel oﬀence may have a negative
impact on existing business contacts. Furthermore, since
the settlement usually ends the cartel proceedings more
quickly, it is conceivable that third parties will primarily
direct their claims arising from the cartel violation
against the settling cartel members, while other cartel
members await the conclusion of the ordinary ﬁne
proceedings.

16. What is the nature and extent of any
cooperation with other investigating
authorities, including from other
jurisdictions?
In Europe, the most important cooperation between
competition authorities is the European Competition
Network (“ECN”). As a result of the transposition of
Directive (EU) 2019/1 (“ECN+ Directive”) into the GWB
in January 2021, the FCO’s possibilities to cooperate with
other competition authorities of EU member states were
expanded. In the meantime, the FCO can carry out
investigative acts for other EU competition authorities
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(Section 50a GWB), serve certain documents on
undertakings established in Germany (Section 50b
GWB), transmit information (including conﬁdential
information) to other EU competition authorities (Section
50d GWB) or, at the request of an EU competition
authority, enforce its decisions (Section 50c GWB).
Although the ECN+ Directive has created a framework
for ECN members to align their respective programmes,
leniency programmes are not yet fully harmonised at the
European level. Aﬀected undertakings should therefore
ﬁle leniency applications simultaneously with all national
competition authorities whose territory may be aﬀected
by the infringement. If necessary, such an application
should also be made to the Commission.
Outside the European Union, there is only one bilateral
agreement between the Federal Republic of Germany
and another state: The Intergovernmental Agreement
Germany / USA on Mutual Cooperation in the Field of
Restrictive Business Practices of 23 June 1976). This
agreement contains regulations on various aspects of
cooperation between authorities, especially with regard
to the exchange of information, cooperation in antitrust
investigations and proceedings, and the exchange on
competition policy. In addition, there are formalised
international cooperations (e.g. the International
Competition Network).

17. What are the potential civil and
criminal sanctions if cartel activity is
established?
Civil sanctions
Any agreement that violates the prohibition of restraint
of competition is void. In addition, anyone who violates
an antitrust regulation is liable to pay damages. Those
aﬀected must be compensated for the damage caused
by the infringement. If there is a risk of recurrence,
those aﬀected can also demand the cartel members to
further desist from infringements.
Administrative sanctions
German competition authorities may oblige undertakings
and associations of undertakings to put an end to
infringements of competition law rules and may, under
certain circumstances, siphon oﬀ economic advantages
gained from such an infringement.
In addition, German competition authorities can impose
ﬁnes on natural and legal persons. The ﬁne for a natural
person is limited to €1 million. Fines of up to 10% of the
worldwide turnover can be imposed on undertakings and
associations of undertakings. The turnover is calculated
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on the basis of the turnover of the “economic unit”, i.e.
the entire group of companies behind the infringing
company.
Criminal sanctions
Apart from special criminal provisions for bid rigging and
fraud (Sections 298 and 263 German Criminal Code,
both only for natural persons), there are no criminal
sanctions for cartel activities in Germany.

18. What factors are taken into account
when the ﬁne is set? In practice, what is
the maximum level of ﬁnes that has been
imposed in the case of recent domestic and
international cartels?
The range of ﬁnes is generally determined taking into
account the gain and harm potential of the alleged cartel
violation on the one hand and the economic
circumstances of the oﬀender or the total turnover of the
undertaking on the other hand.
The type, extent and duration of the infringement, the
economic situation of the undertaking, the role of the
undertaking or its representatives in the infringement,
the degree of intent/negligence, previous infringements
and the conduct after the infringement play a role in the
speciﬁc assessment of the ﬁne. The maximum amount of
ﬁnes imposed in recent domestic cartels totalled in the
low-triple-digit millions of Euros.
However, the FCO can also completely waive or at least
reduce the ﬁne within the framework of the leniency
programme. A settlement with the FCO can also lead to
a reduction of the ﬁne (in horizontal cartel cases by up to
10%).

19. Are parent companies presumed to be
jointly and severally liable with an
infringing subsidiary?
In addition to the company that committed the
infringement, its parent company can also be ﬁned, if it
directly or indirectly exercised a decisive inﬂuence on
the subsidiary at the time of the infringement. In the
event that both the subsidiary and the parent company
are ﬁned, both companies are jointly and severally liable
vis-à-vis the competition authority.

20. Are private actions and/or class actions
available for infringement of the cartel
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rules?
The German legal system stipulates that the person
injured by a cartel can claim compensation for the
damage caused. The claims for damages are to be
enforced by the respective parties aﬀected themselves.
The aggrieved party can refer to the factual ﬁndings of
the ﬁnal administrative order imposing a ﬁne and does
not have to prove them himself (so-called “eﬀect of the
facts”). Furthermore, the aggrieved party is entitled to
the surrender of evidence and information by the
infringer/cartel participant.
Class actions are generally not available. Although it is
possible in principle to assert claims for damages
bundled through third parties, it is advisable to check
carefully whether the third party acting as plaintiﬀ
complies with the rules of the law on the extrajudicial
administration of justice.

21. What type of damages can be
recovered by claimants and how are they
quantiﬁed?
Pursuant to Sections 249 et seq German Civil Code,
damage claims are restricted to the compensation of
actual loss including lost proﬁts. Punitive or exemplary
damages cannot be recovered.
Generally, cartel damages are calculated by comparing
the ﬁnancial situation of the claimant during the cartel
period, and the hypothetical situation in which it would
have been without the infringement, i. e. under
competitive conditions. However, the claimant does not
have to speciﬁcally quantify the amount of damages in
order to be granted the claim. The court may estimate
the amount based on an overall assessment and taking
into account all relevant factors (Section 287 Code of
Civil Procedure). In this context, the court can consult
independent experts in order to quantify the amount of
damages.

22. On what grounds can a decision of the
relevant authority be appealed?
An appeal against a ﬁne imposed by the FCO may be
lodged with the Düsseldorf Higher Regional Court. The
Higher Regional Court must reassess the facts of the
case on the basis of its own taking of evidence and the
evidence gathered by the competition authority. The
Higher Regional Court may discontinue the proceedings
or issue its own ﬁne decision.
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23. What is the process for ﬁling an
appeal?

settlement, number of appeals, impact of
COVID-19 in enforcement practice etc.)?

Within two weeks from service of the decision, an appeal
can be ﬁled with the competition authority that issued
the ﬁne notice. The competition authority then reexamines the administrative order imposing the ﬁne for
legality and sends the appeal together with the case ﬁle
– if it conﬁrms the legality – to the Düsseldorf Higher
Regional Court.

In 2020, the FCO imposed ﬁnes of around €358 million
on a total of 19 companies and 24 natural persons. The
sectors aﬀected were, among others, plant protection
products, motor vehicle signs and aluminium forging.
Only 13 companies provided the FCO with information
about infringements in their sector through the Leniency
Programme. This means that the ﬁnes imposed last year
did not even amount to half of the ﬁne imposed in 2019.
For four years now, the FCO has recorded a declining
number of incoming leniency applications. The
background to this development is seen in the increasing
number of private cartel damages proceedings, to which
even a leniency applicant is exposed without protection
under German law. Due to the decline in leniency
applications, fewer and fewer new cartel investigation
proceedings are being initiated. The competition
authority is currently developing new investigation
methods such as the so-called “screening” of markets
and is expanding the possibilities of the anonymous
whistleblower system.

A further appeal on points of law to the Federal Court of
Justice is admissible against the judgment of the Higher
Regional Court.

24. What are some recent notable cartel
cases (limited to one or two key examples,
with a very short summary of the facts,
decision and sanctions/level of ﬁne)?
The FCO has imposed ﬁnes totalling around €175 million
on ﬁve aluminium forging companies and ten
responsible employees for agreeing to pass on rising
costs to customers at regular meetings between April
2006 and April 2018. At the joint meetings, senior
managers regularly exchanged information about
individual costs in purchasing and cost increases for
aluminium, for energy and for the reworking of the
aluminium. They discussed how these costs could be
passed on to their customers and what success they had
in doing so. Furthermore, they also agreed to calculate
certain customer rebates only on the basis of their own
value added and not to extend these rebates to
procurement costs as well.
In another notable cartel case the FCO imposed ﬁnes
totalling around €110 million on eleven concerned
suppliers of technical building equipment for collusion in
the award of major contracts. Numerous leading
technical building equipment suppliers had colluded in
awarding major contracts, in some cases for years. Bids
were often submitted only as a sham and only to protect
other bidders. In return for submitting such protective
bids, the companies had in many cases received
consideration such as subcontracts, compensation
payments or the oﬀer of a protective bid in another
tender. In total, restrictive practices were proven in 37
diﬀerent tenders in the period from 2005 to 2014.

25. What are the key recent trends (e.g. in
terms of ﬁnes, sectors under investigation,
applications for leniency, approach to
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26. What are the key expected
developments over the next 12 months
(e.g. imminent statutory changes,
procedural changes, upcoming decisions,
etc.)?
Due to the 10th GWB amendment on 18 January 2021,
the ECN+ Directive was transposed into German law,
thus signiﬁcantly strengthening the eﬀectiveness of
cartel prosecution by the competition authorities.
In alignment with the existing system at EU level,
undertakings and their employees will in future be
obliged to cooperate to a certain extent in clarifying the
facts.
Furthermore, the competition authorities will in future be
able to inspect business documents at companies and
associations of companies even without a court search
order.
In appeal proceedings against ﬁnes imposed by the FCO,
the FCO now remains the competent prosecuting
authority and will in future have the same rights as the
public prosecutor’s oﬃce.
The amendment also contains various innovations in the
area of ﬁnes. For example, new rules are provided with
regard to ﬁnes against associations of undertakings. In
addition, the provisions on leniency have now been
expressly incorporated into the GWB.
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It remains to be seen to what extent these numerous
new regulations will prove themselves in practice.

Critical voices consider some of these regulations
unconstitutional.
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